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Pe3rome

Hacrosimuii 1oKmaq mpeacTaBiseTcs B cCOOTBETCTBHH ¢ pe3oorreit 2003/56 Komuccun
10 IpaBaM YejIoBeKa M KacaeTcs opuimaibHoi moe3aku B Koaymouio CrieruaibHOTo
JOKJTATIMKA TI0 BOIIPOCY O MOJIOKESHUH B 00JIACTH MPaAB YeIIOBEKA M OCHOBHBIX CBOOOT
KOPEHHBIX Hapo0B B niepuox 8-17 mapra 2004 roxa.

3a mocnenuue roasl B KomyMOuu mpou3omen psii MOABMKEK B KOHCTUTYITMOHHOM cdepe B
o0jacTy pU3HaHUs IpaB YeJIOBEKa KOPEHHBIX HapoJ0B. BMecTe ¢ TeM B cTpaHe Bce ellle
CYILIECTBYIOT 3HAUUTEIbHBIE IIPOOJIEMBI, KOTOPBIE MIPEACTOUT NPEOI0JIETh HALIMM B LIETSAX
3¢ GEKTUBHOH 3aIUTHI ¥ MOOLIPEHUS MTPaB YeJIOBEKa U OCHOBHBIX CBOOOJI KOPEHHBIX HAPOJIOB.
Orpannyennocts B Koncrutyun 1991 roga o0bsCHAETCS MMEHHO HAJIMYUEM TPOTIACTH MEXKIY
HopMmamu KoHcTuTyruy, ux 3¢ (eKTUBHBIM MPUMEHEHUEM U ()YHKIIMOHUPOBAHUEM

WHCTUTYLIUOHAIBHBIX CTPYKTYD.

CHCIIPIEL]II)HI)Iﬁ JOKJIa4UK c06pa11 MHOXECTBO CBUACTCIBCKUX HOK%aHHﬁ, KaCcaromuxcs
MIEPEIKUBAEMOTO CTOPOHOM KOH(DIIMKTA U €T0 KaTaCTPOPUIESCKUX TOCTIEACTBHMA JUTSI )KU3HU
KOPCHHBIX HApPOJOB, IMPEACTABUTCIIN KOTOPLIX CTAHOBATCA KCPTBAMHU Y6HI>'ICTB U IIBITOK,
MacCOBBIX I€pEMEIIEHNH, HACUJILCTBEHHBIX NCUE3HOBEHUH, IPUHYIUTEIBHON BEpOOBKH
MOJIO/IC)KU B BOOPYKEHHBIE MTOIPa3/ICIICHNUs, N3HACUIIOBAHHMS )KEHILUH U 3aXBaTa
MMpUHaJIC)KAIINX KOPCHHBIM HapoaamM TeppI/ITOpI/Iﬁ TpyniaMu MmoBCTAaHIICB, BOCHU3UPOBAHHBIMU
(GOpMUPOBAHUSIMHU U APYTUMHU HE3aKOHHO BOOpYKeHHbIMH Jullamu. CooOraercs o gakrax
MWJINTapU3aUN HEKOTOPBIX OOMIMH KOpeHHBIX Hapo10B. C 0c000if 00eCTIOKOEHHOCTHIO
CHCIIPIEL]II)HI)Iﬁ JOKJIa4UK 06pa111aeT BHUMAaHHC HA IMOJIOKCHHUEC HCKOTOPBIX MCJIKHUX O6HII/IH,
KOTOPBIC HAXOAATCA HAa I'PAHU IMOJTHOTO HCYC3HOBCHUS 11O ITPUYINHE Y6HI>'ICTB21 ux BO)KHeﬁ,

MacCOBBIX pacIpas, yrpo3 U IPUHYIUTEIBHOTO UX BBICEICHUS U3 CBOUX IIOCEIIKOB.

CrnenuanbHbIN TOKIIATYHUK YKa3bIBA€T HA HEOOXOAUMOCTD HAUIEKAIIETO COOIIOIEHHS
KOHCTUTYIHMOHHBIX NPUHIOHUIIOB, OCYHICCTBJICHUIO KOTOPBIX MOT'YT YIpOXaTh HCKOTOPBHIC HOBBIC
3aKOHOAAaTCJIbHBIC HHUITUATHUBBI. Bos3moxHoe OrpaHNMYCHNEC KOMIICTCHIIUN KOHCTI/ITYIII/IOHHOFO
CyJla ¥ IPUMEHEHUsI MEXaHNW3Ma [IPaBOBOM 3alUTHI ' TyTeNa" MPEeACTaBIA0T OO0l cephe3HyI0
yrpo3y uist 3¢ (HEeKTUBHOTO OCYIIECTBICHHS ITPaB KOPEHHBIX HAPOJIOB.

[IpencraBurenu rocyjapcTBEHHBIX BiacTell 3aBepmii CrenuaaibHOro J0KIa9uKa B TOM,
YTO OHU MPUMYT 3()(HEKTUBHBIE MEPHI ISl PEIICHUsT COMUAIBHBIX U YKOHOMHUYECKUX TTPOOIIeM, C
KoTopbiMu cTasikuBatoTcst 6osiee 700 000 kopeHHBIX xuTesel cTpanbl. CrennanbHbINH
JOKJIaq49uK oOpalaeT 0co00 BaKHOE BHUMAHUE HA TAKHE CEPbe3HbIE MPOOIeMbl, KaK
NPUHYIUTETFHOE BHYTPEHHEE MepeMEIIeHHe MHOTUX KOPEHHBIX HApOI0B, SKCILTYaTallHIo
NPUPOJHBIX PECYPCOB Ha MPUHAUIEKAIIUX UM TEPPUTOPHSIX, (PyMHUTAIHIO UX 3€METbHBIX
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Y4aCTKOB B paMKax 60pB6I>I C HC3aKOHHBIMHU ITOCCBAMH U HCO6XOI[I/IMOCTB MMpeaABApPUTCILHOI'O
KOHCYJIIbTUPOBAHHA C KOPCHHBIMU HAPOAaMH I10 BOIIPOCAM, KOTOPBIC UX 3aTparuBaroT, B
YaCTHOCTH B KOHTCKCTC OKOHOMUYCCKOT'O pa3BUTHA.

Oco0y10 03a004€HHOCTH BBI3BIBAET KaTacTpo(huIeckoe BO3IEHCTBIE BOOPYKEHHOTO
KOH()JIMKTA Ha MMOJIOKEHUE KOPSHHBIX HAPOJI0B. B 3ToM cBs3u CrieruaibHbIA TOKITATIHK
MPU3BIBAET PEAKTUBU3UPOBATH MUPHBIM MPOIIECC, C TEM YTOOBI COJIEUCTBOBATh YBAKEHHIO
MEXTYHAPOHOTO TYMaHUTAPHOTO MpaBa U MpaB YeJIOBEKa U MPUHSATH HEOOXOMMBIE MEPHI C
[EJIBIO MOJIOKUTh KOHEIl BEpOOBKE BOOPY>KEHHBIMU I'PYITIAMUA HECOBEPIIICHHOJIETHHUX JIHII.

Bbasupysce Ha BeIBofax cBoei noe3aku, CrienuanbHbIN JOKIaAUYUK PEKOMEHIYET, B
YaCTHOCTH, 00€CIIeYnTh CHA0KEHHE MTPOJOBOJIBCTBUEM U CBOOOIHOE NEPEIBUKEHUE
npeIcTaBUTeNel OOITMH KOPEHHBIX HAPOJIOB B 30HaX KOH(JIMKTA, B OCOOEHHOCTH HACEIICHUS,
KOTOpPO€ 0CO00 B 3TOM HYKJAE€TCsl; M3BbICKaTh CPEICTBA B PaMKaX MEXaHU3MOB
MEXIYHAPOAHOTO COTPYIHUYECTBA JUIsl LIEJIEH OCYIIECTBIICHUS] IPOTPAMMBbI YPE3BbIYAHON
MIOMOIIY KOPEHHBIM HapojaM, HaXOAIIMMCs Ha TPaHU UCUE€3HOBEHUS, IIPEXK/IE€ BCETO B PETHOHE
Ama3oHHMHU; 00ecreYnTh COOII0ICHNE BCEMH BOOPY)KEHHBIMHU TPYIIIIaMH HEHTpalIuTeTa U
JEMWINTAPU3ALUU TEPPUTOPUIN, IPUHAIJIEKAIINX KOPEHHBIM HapoJaM, U CO3JaTh M0/ 3TU101
MEX1YHapOJAHOIO COOOIECTBA B palloHaX MPOKUBAHUS KOPEHHBIX HApPOJOB TaK Ha3bIBAEMBIX
"30H Mupa", Ha TEPPUTOPUHU KOTOPHIX HE JOIMYCKACTCS MPOBEICHNUE KaKMX OBl TO HU OBLIO
BOCHHBIX ONEpaliii; 00eCIeunTh MPOBEIECHUE IPOKYPATYpOl B IPUOPUTETHOM MOPSAKE
CJICZICTBEHHBIX JICHCTBHUI M IPUMEHEHHUE 3aKOHA B KOHTEKCTE JTFOOBIX 5Kaj00, KacaroluXcst
3J10ynoTpeOJIeHNnH U HapyIIeHUH, COBEPILIaEMbIX BOCHHOCTYKAILUMHU U COTPYJHUKAMU
HAI[MOHAJIbHOW MOJIMIIMU B OTHOILIEHUH NPEICTaBUTENEH KOPEHHBIX HApOJOB; MOKOHUYUTH C
co3maHueM ceTeit nHpopMaTopoB, BEpOOBKOM COIIAT U3 YUCIIA KPECThSH U "'TIOJICHHBIX COIIaT ,
JIeTell ¥ MOIPOCTKOB, MPUHAMIEKANIMX K KOPEHHBIM OOIIMHAM, U 00ECTICYUTh HajIeKalee
cOOJII0ICHHE FOCYIAPCTBEHHBIMU CTPYKTYPaMU MPEyNPEIUTENbHBIX MEP, PEKOMEHIOBAaHHBIX
Me:xamepuKaHCKONH KOMUCCHEN 110 IpaBaM peOeHKa B LENSIX 3alUThl Pa3IMYHBIX KOPEHHBIX
HapoJOB.

B koHTEKcTe HOBBIX Mep TI0 OoproOe ¢ TeppoprzmMoM CrieluanbHBIN JOKIa YUK TPA3LIBACT
HE JIOMYCKATh CIIy4aeB 3aJiep>KaHusl BOCHHOCIYKAIlIUMH MPEJICTAaBUTENIe KOPEHHBIX HAPOJI0B
0e3 HaTu4us HaJIeXkKAIIEro op/iepa Ha apecT, BBIIAHHOTO KOMIIETEHTHBIM CYJI€OHBIM OPTaHOM
Brnactu. Kpome toro, CieniaibHbINA JOKIATUYUK PEKOMEHIYET 00ECIIeUYnUTh HEYKOCHUTEIHHOE
npuUMeHeHue npeAanucannii KOHCTUTYIIMOHHOTO Cy/ia ¥, B YaCTHOCTH, CPEJICTBA MPABOBOM
3alUTHl 'TyTeNa" B KAUECTBE OJTHOTO M3 BAXKHEHIIIMX MEXaHU3MOB 3aIIUTHI ITPaB YeJIOBEKa

KOPCHHBIX HApOJO0B.
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Introduction and background

1.  Pursuant to Commission on Human Rights resolution 2001/57 of 24 April 2001, which
established his mandate, and at the invitation of the Colombian Government, the Special
Rapporteur on the situation of human rights and fundamental freedoms of indigenous people
visited Colombiafrom 8 to 17 March 2004.

2. The Specia Rapporteur would like to thank the Government of Colombiaand in particular
the Office of Ethnic Affairs of the Ministry of the Interior, for their assistance before and during
hisvisit. Special thanks are due to the many indigenous organizations for the interest they
showed in hisvisit and for their cooperation. He also commends the Office of the High
Commissioner for Human Rightsin Colombiafor its excellent work and the extensive and varied
schedule of meetings it prepared.

3.  Officidly, there are 84 indigenous peoples in Colombia, with atotal population of around
785,000; some estimates put the figure at around 1 million, however, with more than 90 ethnic
groups. They are spread through all the departments of the country, which makes for great
demographic and cultural diversity. Three peoples, the Wayuu, the Paez and the Embera, have
over 50,000 members, while more than 30 communities have fewer than 500. They include
farmers, gatherers and fisherfolk, rural indigenous communities and small nomadic groups.
There is a'so a growing urban indigenous popul ation.

4.  Colombia’ sindigenous peoples have enjoyed something of arevival in recent years, for
various reasons, including the restoration of their homelands, their increasing integration into the
life of the nation and the emergence of organizations committed to the defence of indigenous
rights and of |leaders capable of establishing objectives for self-development and autonomy. In
addition, Colombia has a constitutional, legislative and institutional framework designed in part
to protect indigenous peoples’ individual and collective rights, promote their economic and
social development and foster their cultural identity.

5. Now, however, Colombia s indigenous people find themselvesin a serious, critical and
profoundly worrying human rights situation. A great many communities suffer from the
unrelieved violence of an armed conflict that has a significant impact on their daily lives. The
actual physical and cultural survival of some of the more vulnerable indigenous communities,
particularly those in the Amazon region, is threatened.

6.  Despite the existence of a protective legal framework, the rule of law is being undermined
by a consistent pattern of violations of the human rights of indigenous peoples and communities,
attributable in part to the dynamics of theinternal conflict, the establishment in many parts of the
country of illegal armed groups with links to regional and local political power structures, and
the powerful economic interests associated with drug trafficking and the exploitation of natural
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resources. It needsto be said that some of the actions taken in the past year as part of the
military strategy to combat subversion and terrorism have also given rise to allegations of human
rights violations in severa parts of the country.

7. Thisreport contains the Special Rapporteur’ s assessment of the human rights situation of
indigenous people in Colombia and is based on information obtained from various sources and
an exchange of views with State, judicial, military, departmental and municipal authorities,
leaders and representatives of indigenous communities and representatives of human rights and
non-governmental organizations.

|. SCHEDULE FOR THE VISIT

8.  The Specia Rapporteur visited Sierra Nevada de Santa Marta, in the department of César,
the departments of Cauca and Putumayo, and the capital, Bogota, where he held consultations
with government authorities at the national and departmental levels. In Bogotd, the Specia
Rapporteur met senior government officials, including the President, Mr. Alvaro Uribe; the Vice-
President, Mr. Francisco Santos; the Minister of the Interior and Justice, Mr. Sabas Petrelt; the
Minister of Foreign Affairs, Ms. Carolina Barco; the Director of the Presidential Programme for
Human Rights, Mr. Carlos Franco; the Director of the Human Rights Department of the Ministry
of the Interior, Mr. Rafael Bustamante; the Director of the Office of Ethnic Affairs of the
Ministry of the Interior, Mr. Jesiis Ramirez; and the Director of the Human Rights Office of the
Ministry of Defence, Colonel Castillo. The Special Rapporteur also met representatives of the
Socia Solidarity Network, the Family Welfare Institute, the Colombian Rural Development
Institute (INCODER), the Ministry of Education and the Ministry of Health.

9. Inthe course of histour of the various regions, the Special Rapporteur met departmental
and local officials, members of civil-society and grass-roots associations, and representatives of
more than 30 indigenous communities, including the Inga, the Wayuu, the Quichua, the Pasto,
the Paez, the Embera, the Y anakona, the Kankuamo, the Arhuaco, the Y uko and the Wiwa.

10. The Specia Rapporteur had meetings with legislators, Constitutional Court judges,
representatives of the Office of the Procurator-General, and the Ombudsman, Mr. Volmar Pérez
Ortiz. He also had discussions with representatives of United Nations agencies, human rights
NGOs and academic institutions.

II. LEGAL AND INSTITUTIONAL FRAMEWORK

11. Theinstitutional framework for the protection and promotion of the rights of Colombia's
indigenous peoplesis based primarily on the 1991 Constitution, which recognizes the
multicultural and multi-ethnic make-up of the country.
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12.  The principal gain for indigenous people in this Constitution was the recognition of their
traditional reserves and respect for their cultures, languages and traditions, which were long
standing claims. In order to implement these provisions, land was granted to indigenous
communities under Act No. 160 of 1994, through the establishment, extension, rehabilitation and
restructuring of reserves. The number of recognized indigenous reserves now stands at 647;
these cover atotal of 31,066,430 hectares, hold 85,818 families or 441,550 people, and comprise
some 30 per cent of the national territory.

13. Theterritorial planning organization law establishing the area and boundaries of the
indigenous territorial entities and assigning the respective powers to these entities and the State
has yet to be passed. Under the bill awaiting congressional approval, the indigenous territorial
entities “shall enjoy cultural, political, administrative and financial autonomy in the handling of
their own affairs’ and “shall be governed by indigenous councils formed in accordance with the
usage and custom of those peoples and communities’.

14. Thelaw recognizes the indigenous councils, or “cabildos’, the traditional political
authorities entrusted with administration and government, as special public entities.

15. Theprinciple of the territorial, political and judicial autonomy of indigenous people
established in the Constitution has been upheld in several Constitutional Court rulings
recognizing indigenous people as subjects of fundamental rights.

16. The Constitution also establishes a special indigenous jurisdiction as a separate domain in
which indigenous law is recognized and exists side by side with the ordinary jurisdiction of
positive law.

17. Inthe areaof economic development, the Constitution establishes the right to prior
consultation on afree and informed basis, in accordance with International Labour Organization
(ILO) Convention No. 169 concerning Indigenous and Tribal Peoples in Independent Countries,
which has been ratified by Colombia; thisis now one of the most keenly pursued (and apparently
least observed) indigenous rights. Some dozen laws and regulatory decrees have now been
enacted to apply the relevant provisions of the Constitution in the legislation governing
indigenous peoples. However, many communities told the Special Rapporteur of shortcomings
in the implementation of, and effective compliance with, the current legislation.

18. The Special Rapporteur met the full bench of the Constitutional Court, a body which plays
acrucia roleininterpreting constitutional provisions on indigenousrightsinitsrulingsand in
amparo actions in defence of human rights. The proposal currently before Congressto curtail
the Court’ s jurisdiction and restrict the scope of amparo proceedingsis therefore a cause of deep
concern. Inthe Special Rapporteur’s view, were the proposal to succeed, it would considerably
weaken the national mechanisms for the protection of indigenous communities human rights.
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19. The Office of Ethnic Affairs of the Ministry of the Interior isthe linchpin in the
coordination of public policy on indigenous people. It cooperates with ministries and with State
and private bodies working in this area to formul ate the policies affecting indigenous
communities and ensure respect for indigenous rights. The objective of State policy on
indigenous affairsis the defence, support, reinforcement and consolidation of ethnic and cultural
rights, having due regard for the basic principles of participation, decentralization and autonomy
within the framework of a social State based on the rule of law.

20. The Specia Rapporteur was also informed about many programmes and activities carried
out by, inter aia, the Presidential Programme for Human Rights and International Humanitarian
Law, the Social Security Network, the Colombian Rural Development Institute and the
ministries of education, the environment and health, in response to the needs and demands of
Colombia’sindigenous peoples. He was given information on programmes to aid internally
displaced people, to extend the public health system to cover the entire country and to address
outstanding issues relating to the protection of reserves.

21. Inaddition to these efforts, a dynamic indigenous movement has emerged in the last few
decades and has made Colombiansin general aware of indigenous concerns, aspirations and
claims; it has been instrumental in the legidlative advances described above, and is now
campaigning for peace and respect for indigenous human rights. The Specia Rapporteur was
told of various organizations, such as the National Indigenous Organization of Colombia
(ONIC), the Organization of Indigenous Peoples of the Colombian Amazon (OPIAC), the
Associations of Traditional Indigenous Authorities (AATI) and the Colombian Movement of
Indigenous Authorities (A1CO), aswell asthe regiona councils such as the Cauca Indigenous
Regional Council (CRIC) and many cabildos and local associations, all of which are now key
interlocutors of the government authorities, political actors and civil society.

22. Yet, despite this extensive legal and institutional framework, the country still faces serious
human rights problems that affect its indigenous peoples on adaily basis.

1. HUMANRIGHTSSITUATION OF INDIGENOUSPEOPLE IN
COLOMBIA: PRIORITY ISSUES

A. Thearmed conflict in indigenous ar eas

23. Although Colombia has along history of political violence in rura areas, indigenous
regions were, until around 20 years ago, relatively free of armed conflict. Beginningin the
1980s, however, the guerrilla fronts of the Fuerzas Armadas Revolucionarias de Colombia -
Ejército del Pueblo (FARC-EP) (Revolutionary Armed Forces of Colombia - People’ s Army)
and the Ejército de Liberacion Nacional (ELN) (National Liberation Army), and the paramilitary
groups belonging to the Autodefensas Unidas de Colombia (AUC) (United Self-Defence Groups
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of Colombia), stepped up their operations in the indigenous regions as they became involved in
the spread of illicit crops to those areas. Military pressure from the Colombian army also forced
them back into indigenous areas. This development isillustrated by the violence and serious
violations of indigenous human rightsin the Cauca region, of which the Special Rapporteur has
been given ample evidence and documentation.

24. According to the High Commissioner’ s office in Colombia, numerous violations of human
rights aimed at indigenous peoples were reported in 2003. During this period, more than 100
members and leaders of indigenous groups were murdered; one of the worst affected groups in
this regard was the Kankuamo people of Sierra Nevada de SantaMarta. Thereisaso a
disturbingly high incidence of forced displacements, whose impact on indigenous communities
increased during 2003.

25. Political violence against indigenous peoples increased during the 1990s, prompting
Increasing opposition to the war. Over the past 15 years, more than 2,660 cases of violations of
human rights and international humanitarian law aimed at indigenous peoples have been
reported. These acts of violence are attributable primarily to the guerrillas and AUC
(paramilitary groups which have been linked with the army and government authorities). The
rate of violence in indigenous municipalitiesis 100 per cent higher than the national average, the
hardest hit being the Kankuamo and Wiwa peoples of the Sierra Nevada, the Kofan peoplein
Putumayo, the Chimilain Magdalena, and the Korebau, Betoye and Nasa, and the Tule and
Embera-Katio in the Uraba region.

26. Where there are several armed groups operating, communities in indigenous regions
frequently find themselves literally in the crossfire. They may be viewed as military objectives
by one side or another and are sometimes forced to work for one or other of the groups, which
immediately exposes them to reprisals. The Special Rapporteur was told that the army has
posted a mountain battalion in the Sierra Nevada, which the indigenous communities see as a
threat to their safety. Where the ground is constantly shifting in this way, the violence against
indigenous people mounts and the humiliations and abuses multiply.

27. What isparticularly seriousisthe fact that the armed groups make no distinction between
combatants and non-combatants. The civilian population isincreasingly victimized and all the
warring parties are responsible to a greater or lesser degree for the violations of international
humanitarian law that have taken place during the armed conflict. Y et for reasons of security the
people of San Pedro de la Sierra have expressed a wish for the army to maintain a permanent
presence, for otherwise they would be obliged to move elsewhere.

28. Reports have been received of several massacres that have occurred in indigenous areasin
recent years, these massacres have been attributed to the paramilitaries, the guerrillas and other
armed groups. There have also been reports of the air force bombing rural and indigenous
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communities as part of the Government’s military campaign against the guerrillas. The cabildo
of Magui, in Narifio, for example, reports that an aerial bomb attack on 12 February 2004
destroyed the local school. On occasion, according to information received during the Special
Rapporteur’ s visit, the military make no attempt to prevent massacres announced in advance by
the paramilitaries, as happened in the case of Naya. Some of the armed groups use home-made
explosive devices and anti-personnel landmines to terrorize the population, with lethal results.
The United Nations Children’s Fund (UNICEF) estimates that 170 indigenous people were killed
inthisway in 2002. The number of municipalities affected by landmines now stands at 422, in
30 departments, according to the Anti-Personnel Landmines Monitoring Centre of the
Presidential Programme for Human Rights and International Humanitarian Law.

29. Many indigenous communities report selective killings of their leaders and spokespersons,
and of their traditional authorities. Such killings appear to form part of a strategy to decapitate
and confuse the indigenous communities, and they certainly hasten their social and cultural
disintegration. These are truly acts of genocide and ethnocide against indigenous peoples.
Equally worrying are the murders of human rights defenders, possibly encouraged by unfounded
statements by senior government officials equating human rights organizations with terrorists.

The Embera-K atio people of Alto Sint have been subjected to murder, forced
disappearances and displacements, intimidation and destruction of their property because of their
opposition to the construction of the Urra hydroel ectric dam on their land. The precautionary
measures called for on their behalf by the Inter-American Commission on Human Rights have
still not been implemented.

The indigenous authorities of Tolima have applied to the Inter-American Commission on
Human Rights for precautionary measures following a wave of murders, disappearances and
mass displacements of indigenous Pijao as a result of the armed conflict. The Embera Chami
people of the department of Caldas have provided the Specia Rapporteur with a detailed list of
all the indigenous people murdered since 1998.

30. Investigations show that the majority of these atrocities are attributable to AUC, to a lesser
extent to FARC and ELN, and in some cases to the Colombian armed forces. In the Amazon
region, the mgjority of murders of indigenous people are aleged to be the work of AUC (36.7
per cent), FARC (34.3 per cent) and the armed forces (4.8 per cent). In Sierra Nevada, the home
of the Kogui, Kankuamo, Arhuaco and Wiwa peoples, the violation of the right to life most often
takes the form of massacres or multiple or individual selective killings - tantamount to
extrajudicia executions - notably by AUC.

31. Onthewestern slopes of the Sierra Nevada de Santa Marta, an area visited by the Special
Rapporteur, the Kankuamo people (3,000 families, 13,000 people and 12 communities), who live
inside the “black line” which marks the traditional boundary of their territory, are now in the
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process of reclaiming their indigenous identity. Their lands have been recognized, but no
reserve has yet been established. Guerrilla groups started arriving in the 1980s and AUC set up a
base there in the 1990s, with the result that the number of kidnappings and murders escalated to
alevel far above the rural and regiona average, particularly from 1998 onwards. It was then that
the massacres of indigenous people, the mass displacements, the blockades and the forced
confinement of communitiesto their villages began. More than 300 families are reportedly still
displaced as aresult of attacks and threats of various kinds. The accounts given to the Special
Rapporteur testified to the continued ethnic cleansing, genocide and ethnocide of the Kankuamo
people despite the protective and precautionary measures requested by the Ombudsman and the
Inter-American Commission on Human Rights and several urgent appeals by a number of special
mechanisms of the Commission on Human Rights.

The Arhuaco people, who oppose the presence of armed groups on their territory, are
fighting for the restoration of a*brotherhood zone” and for respect for their human and
collectiverights. The Special Rapporteur has received reports of violations such as food
restrictions, non-respect for traditional authorities, selective killings, forced recruitment of young
people, bombing of villages and other abuses. Oneissue of particular concern is the impact of
the conflict on the lives of the Arhuaco women, who have documented for the Special
Rapporteur the violence, threats and sexual abuse to which they are subjected. Lastly, Arhuaco
leaders and representatives have expressed their opposition to the establishment of anon
indigenous township on their ancestral lands, the construction of the Los Besotes dam and the
occupation by the Colombian army of the Cerro Inarwa, a spiritual site sacred to the Arhuaco
people.

32. Theviolence and insecurity have also led to mass displacementsin the conflict zones, a
phenomenon that, according to the Ombudsman, is the clearest indication of the systematic
flouting of international humanitarian law by the armed groups. Though there are no precise
figures, in the areas visited by the Special Rapporteur there are said to be thousands of displaced
indigenous people in the departments of Putumayo, Cauca and César, among others.

33. Itisestimated that 12 per cent of Colombia’ s displaced people are indigenous. According
to the Centre for Indigenous Cooperation (CECOIN), there were 128 incidents of mass
displacement of indigenous people in at least 63 municipalities between 1995 and 2003,
affecting 28,000 people, while 12,650 indigenous people were displaced under pressure from the
armed groups in 2002. According to the Association of Cabildos of the Nasa People of

Putumay, those displaced by the violence include more than 380 families and more than 78
widows who are heads of household.

34. Forced displacements have swelled the flows of Colombian indigenous refugees into
neighbouring countries such as Brazil, Ecuador, Panama, Peru and Venezuela. A number of
shocking human rights violations have been reported, including an incursion by paramilitaries
into Panamain March 2003, which left several indigenous refugees dead.
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35. Thesituation of displaced peopleis particularly dire in certain urban areas, including
Bogota. The mayor of Valledupar informed the Special Rapporteur that there are high rates of
mal nutrition among displaced indigenous people, and even cases of children dying of hunger.
The municipality does not have the resources to meet al the needs of the displaced indigenous
population. Women heads of household and children suffer the worst consequences of
involuntary displacement; many of the women resort to begging and alarge number of the
children live in the street. Y et, without reliable records, it is difficult to channel humanitarian aid

appropriately.

36. The Social Solidarity Network of the Office of the President applies the Directive on
Comprehensive Care for the Displaced Indigenous Population, the purpose of whichisto
provide protection and assistance to displaced indigenous people and facilitate their return or
reintegration. It also supports socio-economic and environmental protection measures as part of
an agreement signed with the World Food Programme. All the signs are, however, that effective
help has thus far reached only a part of the displaced indigenous population. Despite all efforts,
the problem of internal displacement in Colombia remains serious, and is compounded by the
lack of accurate information on ethnic groups. As the Representative of the Secretary-General
on internally displaced persons, Mr. Francis Deng, suggested after his visit to Colombiain 2000,
a system of special measures to protect against the displacement of indigenous communitiesis
needed.

37. Theviolenceisalso reflected in the numbers of forced disappearances of indigenous
leaders and representatives. In the Sierra Nevada, 44 forced disappearances, 166 extrajudicial
executions, 92 cases of torture and 52 kidnappings were reported between 1998 and 2002; two
massacres in 2002, in which 12 indigenous Wiwa were killed, resulted in the forced
displacement of 1,300 indigenous people and 300 others from the communities of Sabana
Grande, Potrerito, EI Machin and Marocaso.

The Kankuamo people have been particularly hard hit, suffering forced displacement (300
families), many killings of leaders and others, restrictions on freedom of movement and other
violations. In 2003, 44 murders of indigenous Kankuamo were reported to the Office of the
Ombudsman, as well as the indiscriminate bombing of the hamlet of Potrerito, in the Wiwa
indigenous reserve, which resulted in the destruction of 50 dwellings and the forced
displacement of 25 families. Office of the Ombudsman resolution 24/2002, upholding the
human rights of the indigenous peoples of the Sierra, has still not been implemented. 1n July
2004, the Inter-American Court of Human Rightsinstructed the Government of Colombiato
apply forthwith the precautionary measures requested in the case of the Kankuamo of the Sierra
Nevada.
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38. Among the many accounts received by the Special Rapporteur concerning abuses suffered
by the indigenous communities were reports from the Wiwa people of the Sierra Nevada of
indiscriminate bombings, killings, arbitrary and unlawful detentions; roadblocks, burning of
houses, looting and theft of animals; damage to sacred sites, theft of medical equipment and
damage to health centres; and theft of educational materials and damage to schools.

39. The psychological and social trauma such violence causes to the indigenous populationsis
incalculable. Children under 18, women and older people are at most risk. In late 2003, the
media reported a series of suicides among Embera girlsin the department of Chocd; these were
attributed to the collective depression caused by the horrors of the armed conflict.

40. Themain tactics used by theillegal armed groups to subjugate the indigenous population
are kidnapping and forced disappearance. In many cases, and increasingly, such incidents are
linked with organized crime, possibly drugs-related. In recent years, many kidnap victims have
been killed by their paramilitary captors and their bodies sometimes cruelly mutilated.
Indigenous people have told the Special Rapporteur that they frequently do not report such
incidents to the prosecutor’ s office or the authorities for fear of reprisals; this points to the
existence of close ties between certain armed groups (paramilitariesin particular) and police
officersin those places where such incidents occur. There are reports of civilian indigenous
people being detained by the armed forces, later to be found dead; the official explanation, where
any is given, isthat they were “terrorists’ who had been “eliminated” in military operations.

41. The Special Rapporteur received reports of mass arbitrary detentions in indigenous
communities, carried out by the military, without arrest warrants, under the Anti Terrorist
Statute, which allows the armed forces to perform judicial functionsin conflict zones. The
President assured the Special Rapporteur that no one is detained without awarrant. Indigenous
people report, however, that warrants are sometimes issued by the armed forces themselves at
the time of arrest or afterwards. They also state that many of those detained are released afew
days later for lack of evidence that they have committed any crime, but by then they have been
branded as “terrorists’, with all that that entailsin terms of risk to their safety - they may, for
example, be intimidated or even hunted down by paramilitary groups operating in the area. The
Office of the Procurator-Genera has reported on such incidents in the rehabilitation and
consolidation zone of Sucre-Bolivar, and, in areport on mass arrests in 2003 and 2004, states
that in many cases no arrest warrant had been issued.

42. Insome areasit is reported that the armed groups block access to indigenous communities
and seize their food and other supplies, which causes families great hardship. Severa such
blockades were reported to the Special Rapporteur in the Sierra Nevada and Amazon regions and
elsewhere. Humanitarian aid and an end to blockades are urgently needed if these families are to
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survive with a minimum of food security and basic necessities, despite the armed conflict.
However, the lack of security makes it difficult to get essential humanitarian aid to these
communities, and to their worst affected members, the women and children.

43. There are many reports of cases of forced recruitment of indigenous youths, and even
children, by the armed groups. Although under Colombian law members of indigenous
communities are exempt from compulsory military service, the army has nonethel ess recruited
indigenous youths, who allegedly volunteered, to peasant soldier units; and there are reports of
cases of indigenous people enlisting, for avariety of reasons, in one of the rival armed factions.
Such actions provoke reprisals against the families or the community as awhole, creating even
greater insecurity and bringing further abuses and violations.

44. Colombia’ sindigenous movement, in its various forms, has made repeated public demands
for indigenous reserves and territories to be respected as neutral peace zones by the warring
parties. They maintain that the indigenous peoples as such are not involved in the armed conflict
or in the drug economy. Asthe Sierra Nevada Arhuaco put it, “We want them to leave us alone,
to stop attacking us and stop evicting us; we want them to leave us out of the armed conflict.”
Some pilot projects aimed at achieving this have been carried out with international assistance,
and in some cases the indigenous communities have managed to get the armed groups to
undertake to respect their neutrality. Generally speaking, however, their request has not met the
response it deserves.

45. The Government has prepared a national strategy for the protection of the human and
collective rights of ethnic groups, and of the indigenous peoplesin particular. The overal amis
to safeguard and protect the human rights of the indigenous communities during the armed
conflict, make special provision for indigenous peoples, reduce forced displacement, establish a
nationwide system of care and introduce the ethnic factor into statistics on violations of human
rights and international humanitarian law. The Specia Rapporteur recommends that the
Government publish regular reports on the progress of this strategy.

B. Violence, drug trafficking and human rights

46. For some 20 years now, there have been close links between the armed conflict and
associated violations of the human rights of the indigenous peoples and drug cultivation in
indigenous areas. Despite the Government’ s determination to combat drug trafficking, in
compliance with its domestic and international obligations, there seemsto have been no overall
reduction in the hectarage of illicit crops sown and harvested. The President described the so
called “balloon effect” to the Special Rapporteur - asituation in which afall in production in one
areais offset by expansion in new areas, which makes it difficult to eradicate such crops
completely.
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47. After abrief boom in marijuana cultivation in the 1970s (the “ bonanza marimbera’), the
drug economy now centres on coca, although it must be said that, as in other Andean countries,
traditional cocafarming for local use has always been widely practised among Colombia' s
indigenous communities. It ishighly unlikely that there will be any decline in the commercial
trade in psychotropic drugs as long as international demand continues to rise.

48. Thereisample evidence that the paramilitary and guerrilla groups fund their activities with
the income from drug trafficking; it is for this reason that the battle for control of these
territories, and of strategic corridors such as Putumayo, which happen to be where the
indigenous peoples live, is becoming increasingly violent, exacting an enormous human, social
and cultural toll on these communities and indeed on the country as awhole. FARC moved into
the Amazon region during the 1970s and the cultivation of illicit crops intensified in the 1980s,
which in turn enabled the guerrillas to step up their action: between 1983 and 1990 the number
of fronts increased from 27 to 60. In the late 1980s, the paramilitary self-defence groups arrived
on the scene and challenged the guerrillaforces for control of coca production. AUC became
increasingly active and was responsible for the Mapiripan massacre in 1997, in which members
of the armed forces were also involved.

49. Inthe Government’s military policy, the fight against drug trafficking and the war on the
guerrilla groups have gradually fused into asingle strategy. Thishasled, in recent years, to a
redrawing of the parameters of the internal armed conflict, which is no longer seen as a palitical
and military conflict but is now considered afight against “terrorism”. This has aso affected the
treatment of the indigenous peoplesin conflict zones; their increasing opposition to
militarization is sometimes seen by the military and political authorities as support for
“terrorism”. According to the Latin American Human Rights Association (ALDHU), the
pressure on the indigenous peoples is mounting, and the withdrawal of FARC, the spread of drug
crops to their territories and the presence of paramilitaries and of large numbers of police have
increased the threats and danger they face.

50. Several means are employed to eradicate illicit crops, but the Government concentrates
mainly on spraying, which it considers to be the most efficient method. Colombia s Minister for
Foreign Affairs told the Special Rapporteur that, despite the criticism levelled at the Government
over spraying, it still considers this method of combating the growing of illicit cropsto be a
“lesser evil” which must be accepted.
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Indigenous organi zations described to the Special Rapporteur the adverse effects of
indiscriminate spraying, including environmental damage to the topsoil, fauna, flora and water,
the destruction of subsistence crops and direct damage to human health, including birth defects.
The Special Rapporteur was also told that there are technical and scientific studies to substantiate
these assertions. The indigenous peoples see the aerial spraying of coca plantations as yet
another violation of their human rights and, save for afew occasions when they have given their
consent, actively oppose the practice; this position again brands them as guerrilla sympathizers,
as happened after the rights marches organized by certain indigenous communities to protest
against the spraying. The Office of the Ombudsman has received 318 complaints concerning
Spraying operations in three municipalities in Putumayo in July 2002 and their effect on 6,070
families and 5,034 hectares of land.

51. The Awacommunity in Narifio hasinformed the Special Rapporteur of various kinds of
damage caused over the last three years to large tracts of rainforest in several areas of the
municipalities of Tumaco and Barbacoas, as aresult of spraying with glyphosate. The greatest
damage was done, they say, to sources of fresh water, killing native fish and affecting human
health, causing aching bones, vomiting, dizziness, fever and other ailments, particularly among
children.

52. The Motilon-Bari community of Norte de Santander reports, among other violations,
indiscriminate bombings by the security forces in 2003 - an operation known, significantly, as
Operation Holocaust - and damage from aerial spraying with glyphosate in the course of the
same year. The Organization of Indigenous Communities of Puerto Asis, Putumayo, has also
reported the damaging effects of spraying. The Latin American Institute for Alternative Legal
Services (ILSA) considers that the Programme for Aerial Eradication of Illicit Coca violates the
rights to food security, health and a clean environment. In the Amazon region, the Government
has signed an agreement with the indigenous organizations for the eradication of illicit coca
crops.

C. Theenvironment, land and human rights

53. Apart from the environmental and cultural impact of illicit crops, spraying and the armed
conflict, one of the most sensitive subjects in the area of indigenous people’ s human rightsis the
threat hanging over the biodiversity of the Amazon tropical forest, aregion which, despite being
sparsely populated, has a high degree of indigenous cultural diversity and isnow at serious risk.

54. Indigenous peopl€’s natural environment is currently under great pressure as aresult of
intensive economic activities such aslogging, oil drilling, arange of mining operations
(including mining for gold, coal, minerals and saltpetre) and the construction of hydroelectric
megaprojects such as the Urra dam, or of highways connecting the countries and regions of the
Amazon.
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55. The need for prior, informed consultation with indigenous communities, in accordance
with ILO Convention No. 169, has become one of the major issues in the human rights arena.
The communities maintain that the mechanism does not operate in the same way in all parts of
the country. In the indigenous territories of Antioquia, the Special Rapporteur was told that
mining and other projects were launched without prior consultation or the consent of the
indigenous communities. On the other hand, the indigenous peoples of the Sierra Nevada, the
Wayuu people in Gugjira and the Awa in Narifio report that they have made some headway with
consultation processes.

56. In Putumayo, the Special Rapporteur was told of the large, uncontrolled waves of migrants
prompted by the oil boom, which have pushed ethnic groups back into minimal territorial
holdings where their very survival as communitiesis at risk. The U’wa indigenous people, who
live in the departments of Casanare, Arauca, Boyaca, Santander and Norte de Santander, told the
Special Rapporteur that they are heading for sociocultural extinction as aresult of the policies of
colonization, deterritorialization and intimidation applied in State operations to exploit natural
resources on their lands, particularly in oil prospecting and drilling.

57. Theecological disaster wrought by these precipitate changes to indigenous people's
natural environment, involving billion-dollar investments and multinational economic interests,
is second only to the resulting human catastrophe visited upon the indigenous communities and
peoples directly affected. In many cases, the destruction of indigenous communities goes hand
in hand with the destruction of their sacred sites and of the various manifestations of their
cultural heritage that are so important to the preservation of indigenous identity.

Of particular concern are the threats of extinction hanging over several of Colombia's
communities. At least 12 small indigenous peoples living in Amazonas find themselves on the
brink of extinction as aresult of all these processes (armed conflict, illicit crops, environmental
destruction, economic megaprojects) and their impact on the population’ s living conditions
(forced displacement, selective killings of leaders, destruction of the subsistence economy,
deterioration in health and disintegration of the social fabric of the community and of its
particular cultural identity). Among the Amazonian indigenous peoples, 40 per cent are thought
to be at high or very high risk.

Some of the most vulnerable groups are the Awa, Kofan, Siona, Paez, Coreguaje, Carijona,
Guayabero, Muinane-Bora, Pasto, Embera and Witoto peoples in the departments of Putumayo,
Cagueta and Guaviare. Their situation represents a humanitarian emergency of considerable
proportions, but the measures taken thus far by the State and various private and international
agencies seem inadequate to deal effectively with the crisis.

58. Any resolution of the grave environmental problems in the indigenous regions will depend
to alarge extent on how the indigenous reserves are managed. Under the Constitution and Act
No. 160 of 1994, land isto be granted to indigenous communities through the establishment,
extension, rehabilitation and restructuring of reserves. In 2003, the Colombian Rural
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Development Institute recognized 80 indigenous reserves, covering atotal area of 1,125,792
hectares and benefiting 15,155 Wayuu, Embera-K atio, Pijao, Embera-Chami and Embera
families in Bgjo Atrato and Putumayo.

59. Yet the Specia Rapporteur found that many outstanding claims remain unresolved. The
Kankuamo people of the Sierra Nevada, for example, have requested the establishment of a
reserve and the Mokana indigenous peoples in Atlantico report that their Tubarareserve,
declared unoccupied in 1886 and appropriated by private interests, has still not been returned to
them. Similarly, the Inga people of Putumayo complain that no action has been taken on their
various requests for the establishment, extension and rehabilitation of their reserves. There are
also reports of tension and conflict arising with settlers, ranchers, cattle farmers and armed
groups over ownership of these lands.

60. Itisacontinuing cause for concern that the indigenous communities, despite the fact that
they have legal ownership of the reserves, are not able to protect their territories adequately from
invasion or fraudulent conversion or to effectively exercise their right to decide to what use their
lands should be put, all the more so as there are powerful outside economic interests vying for
control of that land. Conflicts may arise partly because the relevant legislation has not yet been
consolidated, partly because the definition of an indigenous reserve does not cover subsoil
resources, and partly because the conflict situation described above makes indigenous peoples
more vulnerable even within their own reserves. Furthermore, the constitution of indigenous
territoria entities, as expressions of indigenous peoples autonomous rights, has still not been
incorporated into the State' sinstitutional framework. The Special Rapporteur is concerned at
potential threats to the integrity of the indigenous reserves, and thus to the collective rights of the
indigenous peoples, that may arise in the future, and suggests that a broad-based commission
should be established to carry out a pilot study of the problem.

61. The Regional Council of Cabildos, which represents four indigenous peoples of the Sierra
Nevada, states that its members' interest, as indigenous peoples and ancestral owners of this
territory, isin obtaining the use, management and control of their traditional lands by applying
the strategies of consolidation of land, reinforcement of indigenous government in al itsforms
and management of the land in a balanced manner consistent with historical and current reality.
The consolidation of land, as a principle and as a policy, is based upon the rehabilitation and
extension of existing reserves, the establishment of a Kankuamo reserve and the protection,
recovery and control of traditional sacred sites.

62. In 2003, the Government and the Regional Council of Cabildos signed an agreement
providing for consolidation of indigenous lands, indigenous government, environmental
conservation, the sustainable development of the Sierra Nevada de Santa Marta and inter agency
coordination with regional and local authorities.
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63. Theterritorial changes have also had an impact on the indigenous peoples’ subsistence
economy. One of the hardest hit groups has been the Wayuu people in Gugjira, who complain
that legislation, the Government’ s development priorities and the paramilitary presence have all
had an adverse effect on their living conditions. One of the examples they citeis the fact that the
Ministry of Mines and Energy has failed to honour an agreement signed in 2002 between the
Government and severa indigenous cooperatives trading in fuel products on the Colombia
Venezuela border, with the result that AUC, by intimidation and harassment, has managed to set
up its own company, to the detriment of the Wayuu indigenous cooperatives. In aletter handed
to the Special Rapporteur, the Wayuu community of Manaure demands that the Government
comply with the agreement allowing the community to engage in the production and sale of salt,
ajob performed mainly by women.

64. Similarly, the indigenous Y ukpa community of the Perija mountains on the Venezuelan
border submitted a complaint to the Special Rapporteur alleging that itsterritory is being invaded
by non-indigenous peasant settlers who threaten their traditional activities, thus causing them to
fear for their survival.

D. Accesstojustice and indigenousjurisdiction

65. Asin other countries of the region, the issue of the administration and functioning of
justiceis of particular concern to the indigenous peoples. 1n Colombia, accessto justiceis
closely bound up with land issues, the strengthening of indigenous peoples’ authorities and
respect for their own jurisdiction.

66. The problems cited in connection with the administration of justice include: the non
recognition by the State authorities of indigenous peoples’ ethnic and cultural diversity and of
their right to a special jurisdiction, thereby restricting and, in some cases, preventing the exercise
of that right; the non-recognition of their autonomy, their government and their own laws and
methods of settling disputes within their communities; and the destruction of, non respect for,
and restrictions on access to their sacred sites. The various armed groups display even more
blatant contempt for indigenous peoplesin this regard.

67. The Constitution recognizes indigenous jurisdiction but the mechanisms to coordinate it
properly with the State judicial system are still not in place. Issues yet to be resolved include the
recording of the various procedures carried out under indigenous jurisdiction and the protection
of individual human rights within it. The Specia Rapporteur urges the parties involved to
devote particular attention to these issues.

68. In addition to the valuable work being done by the Constitutional Court, mention must be
made of the Office of the Ombudsman, which has a division for indigenous peoples, whose
coverage has been expanding across the country. The Office of the Ombudsman has taken steps
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to protect indigenous human rights, one of the most important of which is resolution 24/2002,
which takes note of serious violations of indigenous human rights in the region of the Sierra
Nevada de Santa Marta and the Serrania del Perija, and requests the Department of Indigenous
Affairs of the Ministry of the Interior to implement an emergency plan to safeguard the
fundamental and collective rights of the region’s indigenous peoples, in coordination with the
indigenous peoples and organizations concerned, and to compl ete the process of establishing the
Kankuamo reserve, the rehabilitation of the Yukpa reservein El Coso and the extension and
rehabilitation of the Arhuaco and Kogui-Malayo reserves.

69. Thetrue scale of the problem far outweighs the scope of these initiatives, however. In
terms of coverage, for example, the Office of the Ombudsman needs reinforcement in regions
such as Magdalena, Gugjira, César and the Valle del Cauca, all of which are known to be
epicentres of the conflict and have large Afro-Colombian and indigenous communities, but
where there is scant coverage by the Office of the Ombudsman for lack of resources.

E. Situation of indigenous women

70. The situation of indigenous women, who account for 49 per cent of the total indigenous
population, is particularly worrying. To begin with, the few indicators available show that
women’s level of human development (education, nutrition, health, etc.) is lower than that of
indigenous men and of the non-indigenous population asawhole. At least 60 per cent of
displaced women lack accessto health services. Displaced children present high rates of
malnutrition, respiratory diseases, diarrhoea and dehydration, and many of them are forced to
migrate to urban areas to avoid recruitment by the armed groups.

71. The Specia Rapporteur received reports of abuses and violations of the rights of
indigenous women, who are frequently subjected to physical violence, usually accompanied by
sexual assault, by the armed groups in the socio-political conflict. However, acts of
intracommunity and domestic violence against women, committed by men from their own
communities, are also reported. Indigenous women also show low levels of involvement in
community affairs and in the political and institutional life of the country.

F. Sustainable development and recognition of the indigenousidentity

72. Inthe areaof development, a demand repeatedly put to the Special Rapporteur by
indigenous communities - because it has allegedly never been met - concerns the right to prior
consultation on a free and informed basis, as guaranteed under the Constitution and in ILO
Convention No. 169.
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73. Although certain companies, such as Ecopetrol, have stated their intention to comply with
this obligation, the information received indicates that there has not been a structured, coherent
or negotiated process of consultation with indigenous peoples by State or private bodies
operating in indigenous areas, or even by the State when drafting new legislation or policies
directly or indirectly affecting them. A legitimate way must be found to launch the necessary
consultation process in order to guarantee full respect for indigenous rights and indigenous
people’ s full participation in decision-making in matters that affect their communities’ survival
and cultural identity.

74.  Another issue that repeatedly arisesis the demand by some communities for official
recognition as indigenous under the Constitution. The Kankuamo of the Sierra Nevada, for
example, are calling for areserve to be established for them, while the Muisca of Cundinamarca
are demanding officia recognition as an indigenous people on the basis of ancient deeds dating
from colonia times. The Mokana people, in the department of Atlantico, also claim recognition
as an ethnic group, a status they claim was withdrawn by the Government in 2002.

The Colombian Movement of Indigenous Authorities (AICO) transmitted to the Special
Rapporteur, through the indigenous senator Efrén Felix Tarapues Cuaical, a document containing
the outline of a development plan for the Pasto people of the Andean paramos on the Colombia-
Ecuador border, which includes the following objectives: land and environmental management,
support for indigenous culture, creative participation, autonomy for the sake of the people’s
welfare, and fair trade.

G. Extension of basic social services

75. The Government of Colombiais committed to a social policy of support for indigenous
peoples and for their development. The Constitution establishes a general subsidy scheme for
the indigenous reserves; these resources are required by law to be directed primarily towards
meeting basic needs in the areas of health, education, drinking water, agricultural devel opment
and housing. In the absence of proper regulation, however, these funds do not go directly to the
communities, who complain that the municipalities unlawfully withhold payment or do not pay
out the full allocation, and that the amounts are in any case inadequate and have shrunk
considerably in recent years.

76. Thelaw establishes the principle of indigenous bilingual and intercultural education, and
shortly before the Special Rapporteur’ s visit the Government announced that the public health
service was to be extended and expanded to cover Colombia s entire indigenous population.
Thisisamajor challenge, with many obstacles to overcome. The human, economic and social
development indicators for the indigenous popul ation show levels below the national average,
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particularly in respect of indigenous women and girls. According to a study by the Cauca
Indigenous Regional Council, only 50 per cent of school-age children are actually in school, and
in Antioquiathe figure is less than 40 per cent.

77. For bilingual education to become areality for al indigenous school-age children in
Colombia, a sustained effort will be required, along with extensive resources for, inter alia,
teacher training, school construction, production of educational materials, evaluation of results
and continuity of teaching methods, all of which are at present compromised by the constraints
on the public purse and the various national priorities in resource allocation.

78. The same applies to health services, particularly in the areas of mother-and-childcare,
reproductive health for indigenous women, child nutrition (including among the displaced
population) and cultural determinants of health among indigenous peoples. In this context, it is
worrying to note that the armed conflict has claimed the lives of large numbers of traditional
doctors from indigenous communities and that the violence has hampered communities' ability
to collect traditional plants and productsin the natural environment for use in health carein
accordance with indigenous cultural practice. The violence has also frightened off doctors and
health workers and affected vaccination campaigns.

79. The Embera Katio people of Alto Sintinformed the Special Rapporteur of their high
mortality rate - more than twice the nationa rate; what is more, their infant mortality rate is 3.2
times the national rate. They are demanding better health care from the State and allege that
there is no effective protection for their cultural integrity.

80. Act No. 691 of 2001 guarantees indigenous peopl € sright to health services. To date,
according to the Government, more than half amillion indigenous people are covered by the
subsidized health scheme, and President Uribe has indicated that by the end of his term of office
all indigenous people in the country will be covered. Seven health-service providers operate in
indigenous areas, but this is not enough and they alone cannot guarantee the realization of
indigenous peoples’ right to health.

V. CONCLUSIONS

81. Theprecarioushuman rightssituation of Colombia’sindigenous peoplesreflectsthe
gap between progressive domestic legisation and the ineffectiveness of the institutions
responsible for protecting these peoples, against a background of internal armed conflict
involving numer ous warring parties whose actions dir ectly affect indigenous communities
chances of survival.
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82. Thespread of narcotics cultivation and trafficking, and effortsto combat that spread,
notably by spraying fields from the air, have had an adver se effect on indigenous peoples
environment, economy, social life, health and culture.

83. Certain small indigenous communitiesin the Amazon region ar e especially
vulnerable, and indeed arein real danger of extinction as peoples.

84. Of particular concern arethe conditions of indigenous people who have been
internally displaced or who arerefugees from the violence, in particular women and
children.

85. Therehave been delaysin implementing the constitutional provisionson the
establishment and consolidation of indigenousreserves and cabildos. I ndigenous
jurisdiction is still afragile part of Colombia’sjustice system.

86. Some economic development programmes, including certain commercial farming,
forestry, mining and oil-drilling activities, have had adver se effects on theliving conditions
of theindigenous communitiesinvolved.

87. Thesocial and human development indicator s of the indigenous peoples are still
below the national average. Thevarious State social programmes for indigenous peoples
have had little impact on their communities owing to thelack of resour ces, trained
personnel or the necessary institutional mechanisms.

88. Theindigenous peoplesdemand that the armed groupsrespect their neutrality in the
internal conflict; they are making effortsto carry through their own development plans,
which require support of various kindsthat isat present lacking.

89. Specifically, theindigenous or ganizations and communities demand the application of
constitutional principles, theimplementation of the relevant legislation and compliance
with the rulings of the Constitutional Court and of the international human rights bodies.

V. RECOMMENDATIONS
A. Recommendationsto the Gover nment
Conflict, human rights and international humanitarian law

90. The State and the armed groups have an obligation to comply at all timeswith
international humanitarian law and to respect human rights. It issuggested that a broad-
based independent commission be established to ensure full compliance.
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91. Priority should be given to theindigenous peoples demand that all the armed groups
respect their neutral and demilitarized zones. Indigenous peace zones, free from all
military operations and subject to international supervision, should be created asa matter
of urgency.

Internally displaced persons

92. Thedisplaced indigenous population, and women and children in particular, should
be accorded priority attention by the State and inter national organizations. WWomen,
particularly mothers, should receive special assistance.

93. Itisvital to securefood suppliesfor indigenous communities, and in particular for
the displaced populationsin conflict zones, and to ensure the free passage of food aid to the
neediest groups.

L egislative measures

94. Regulatory legislation giving full and effective application to the constitutional
provisions on the human rights of indigenous peoples should be passed as soon as possible.

95. Any draft legidation, draft constitutional reform or other initiative which introduces
into the law provisionsthat violate indigenous peoples rightsor the principle of diversity
should bewithdrawn.

96. Theother branches of government should fully respect the powers of the
Constitutional Court, and refrain from limiting the scope of the ampar o procedure, which
isone of the principal mechanismsfor the defence of indigenous peoples human rights.

I ndigenous women

97. The Special Rapporteur recommendsthe establishment of an effective mechanism for
the protection and promotion of the rights of Colombia’sindigenous women, with theaim
of forestalling violations of their fundamental rightsand promoting their active
involvement in decisions affecting their livesand their active development within their
communities.

98. Existing programmes on the provision of basic social services should be extended so
astoimprovethesituation of indigenous women and children in rural areas, and in
particular displaced women and children, with regard to health and education.
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Indigenousrights defendersand human rights defenders

99. Programmes should be set up in conjunction with civil society organizations and
human rights defender s active in indigenous affairs, as a means of joining forcesto ensure
the attainment of the Gover nment’s laudable aimsin terms of the promotion and
protection of the human rights of indigenous people.

Military service

100. Indigenous people should continueto be excluded from the bill on compulsory
military service. Congressshould not approve any law limiting or restricting the autonomy
and freedoms of social and human rights NGOs.

101. Schemesfor children and youngster s such asthe network of informers, the
introduction of peasant soldiersand the “soldiersfor aday” programme should be
discontinued.

Administration of justice

102. Prosecution services should investigate and apply the law in all complaints
concer ning abuses and violations committed against member s of indigenous communities
by members of the armed forcesor the police.

103. Therelevant State bodies should apply, with immediate effect and without exception,
the precautionary measur es established by the Inter-American Commission on Human
Rightsfor variousindigenous peoples.

104. TheAnti-Terrorist Statute should under no circumstances be invoked against any
indigenous people charged with an offence as a result of involvement in legitimate action to
resist, oppose or protest against violations committed against them by any armed group.

105. Noindigenous people should be detained by the armed for ces unless a warrant for
their arrest hasbeen issued by a competent judicial authority. The dutiesof the military
and thejudiciary should be kept strictly separate, including in conflict zones.

Theenvironment and spraying

106. Except where expressy requested by an indigenous community which has been fully
apprised of theimplications, no aerial spraying of illicit crops should take place near
indigenous settlements or sour ces of provisions.
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Sustainable development and basic social services

107. The State should promote and extend the coverage of alter native sustainable
development projects, under development plans drawn up by the indigenous communities,
and to that end should request the fullest possible inter national cooper ation.

108. Noinvestment or infrastructure projects, harvesting or mining of natural resources
or new production projects should be encouraged without full and legitimate prior
consultation and the involvement of the indigenous peoples. An agreed approach tothe
consultation process should be worked out.

109. Aspart of the plansfor free education for all - which the Stateis under an obligation
to provide - the bilingual and intercultural education programme should bereinforced in
indigenous ar eas, and therole of private educational establishments should always be
limited to supplementing the work of the State.

110. The Government’splansto provide health service coverage to the entire indigenous
population should embrace and protect traditional medicine and its practitionerswithin
theindigenous communities.

111. Stateentitiesworking with indigenous populations should produce and make use of
statistics disaggregated by ethnic group, so that they can focustheir work mor e effectively.
It isrecommended that they should work out a suitable methodology in cooperation with
academic and research institutions.

B. Recommendationsto the armed groups

112. Thearmed groups should refrain from recruiting minors, and those already recruited
should bereturned to their familiesimmediately and given appropriate care by specialist
Stateinstitutions.

C. Recommendationsto theindigenous peoples

113. The Special Rapporteur urgestheindigenous peoplesto continueto stand up to the
various groupsinvolved in the armed conflict and reaffirm their tradition of peace and
mutual respect. Herecommendsthat they continueto try to establish forumsfor dialogue
with civil society and other sectors campaigning for human rights and peace in Colombia.
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D. Recommendationsto theinternational community

114. The Special Rapporteur recommendsthat the United Nations and theinternational
community at lar ge continue to provide cooperation for the construction of a peaceful, just
society. Heappealsin particular for special attention to continueto be paid to the situation
of Colombia’sindigenous peoples, applying a strong gender per spective, and for an
approach aimed at ensuring respect for indigenous human rights when devising policies
and initiativesfor the various agenciesin the country.

115. Lastly, asa matter of particular urgency, international cooper ation should be
mobilized to prepare an emergency programme of aid to the indigenous communitiesin
danger of extinction, particularly in the Amazon region. In thiscontext, it isrecommended
that advice should be sought from the new United Nations focal point on the prevention of
genocide.



